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When it comes to the legality of marijuana in Nebraska, 
things are a bit hazier than you might think.  For now, mari-
juana is still illegal under federal law.  However, marijuana use 
is becoming more widespread and accepted, particularly for 
medicinal purposes.  In fact, a majority of states have said it’s 
“alright, alright, alright,” and have passed laws permitting the 
manufacture, distribution, and use of medicinal and/or recre-
ational cannabis.  Even in states, such as Nebraska, that have 
not legalized marijuana for any purpose, there is an increased 
interest in and consumption of CBD products for medicinal 
purposes.

Moreover, common drug testing mechanisms for marijuana 
do not determine current impairment and may theoretically 
result in false positives due to CBD use.  Consequently, courts 
are becoming more scrutinous of drug testing for marijuana 
and its derivatives, particularly when the employee has a dis-
ability and has disclosed marijuana or CBD use for medicinal 

purposes.  Specifically, courts are revisiting the question of 
whether an employer must provide an accommodation for 
off-the-job use of CBD products under the Americans with 
Disabilities Act (ADA), which results in a positive result on a 
drug screening.   

In this article, we explore the legal foundation to this 
conundrum and how recent case law and proposed reform 
will add to the complexity surrounding cannabis use and an 
employer’s rights and responsibilities.  

Legality of Cannabis: Federal Law
Generally

The federal Controlled Substances Act places all controlled 
substances into one of five schedules.1  The schedule placement 
is based on the substance’s medical use, potential for abuse, 
and safety or dependence liability.2  Schedule placement is not 
based on a controlled substance’s perceived or relative danger 
but is set based on these statutory criteria.3  

Under the Controlled Substances Act, marijuana is clas-
sified as a Schedule I drug.4  The term “marijuana” includes 
“all parts of the plant Cannabis sativa,” and covers all cannabis 
varieties.5  However, the Agriculture Improvement Act of 2018 
(also known as the 2018 Farm Bill) amended the Controlled 
Substances Act to exclude “industrial hemp” from the statutory 
definition of marijuana, thereby decriminalizing and remov-
ing industrial hemp from the list of federally controlled sub-
stances.6   Industrial hemp is defined as containing less than 0.3 
percent of delta-9 tetrahydrocannabinol on a dry weight basis.7    
Delta-9-tetrahydrocannabinol (THC) is the main ingredient 
in the Cannabis sativa plant that produces the psychoactive 
effect or “high” from marijuana use.  

feature article

Dazed and Confused: 
The CBD Conundrum in the Cornhusker State

by Ashley H. Connell

Ashley H. Connell
Ashley Connell is an attorney with 
Woods Aitken LLP. She repre-
sents public and private employers 
in all areas of labor and employ-
ment law, focusing on preven-
tative assistance and counseling. 
Ashley assists and advises clients 
in developing HR policies; investi-
gating discrimination, harassment 
and retaliation claims; and other 
employment issues. She received 
her J.D. from the University of 

Nebraska College of Law. 




14T H E  N E B R A S K A  L A W Y E R 	 M A Y / J U N E  2 0 2 3

Cannabidiol (CBD) is a non-psychoactive compound 
found in the cannabis plant.  CBD consumption has rapidly 
increased since 2018 and is available in many consumer prod-
ucts (e.g., lotions, oils, patches, food, capsules, cosmetics, etc.).  
The primary issue with CBD products is the lack of regulation 
and labeling guidelines.8  Many CBD products are marketed 
and sold under the umbrella of industrial hemp (i.e., containing 
less than 0.3% of THC).  However, CBD may contain higher 
levels of THC and, therefore, still be illegal under federal law.9  

For example, in April 2021, the Federal Drug Administration 
(FDA) released its findings from a small marketplace sampling 
and testing study of CBD.10  The FDA found that fewer than 
half (45%) of the products tested contained CBD at concentra-
tions within ±20% of their claimed label amount.11  Nineteen 
percent of products labeled as “THC-free” or “broad-spectrum 
extract” (i.e., may contain trace amounts of THC) contained 
quantifiable amounts of THC.12  Therefore, while the sale and 
use of industrial hemp or CBD products that do not contain 
more than 0.3% THC may be permissible under federal law, 
consumers cannot currently guarantee the content (i.e., CBD 
concentration and percentage of THC) of the CBD products 
that they are purchasing.  

The Federal Food, Drug, and Cosmetic Act (FD&C) 
authorizes oversite by the FDA to set standards for food, drugs, 
medical devices, and cosmetics.  The FDA has not promul-
gated specific regulations on the manufacture, sale, and label-
ing standards of CBD products.  Moreover, despite its general 
position that many CBD products on the market violate the 
FD&C Act, the FDA has only issued periodic warning letters 
and taken minimal enforcement action beyond those warnings. 

In January 2023, the FDA released nonbinding recom-
mendations for obtaining FDA approval of drugs contain-
ing cannabis and cannabis-derived compounds.13  The FDA 
reiterated the general rule that, “[t]o be legally marketed in 
interstate commerce, drugs that are not biological products 
generally must either (1) receive premarket approval by FDA 
through the new drug application (NDA) or abbreviated new 
drug application (ANDA) process, or (2) for certain over-
the-counter nonprescription drugs, meet the requirements 
in the FD&C Act for marketing without an approved NDA 
or ANDA.”14  The FDA explained that sponsors for NDAs 
“are expected to show that they can consistently manufacture 
a quality product . . . and must submit sufficient information 
to demonstrate the identity, quality, purity, and potency or 
strength of the investigational drug.”15   

On January 26, 2023, the FDA announced that, with 
respect to foods and dietary supplements, “a new regulatory 
pathway for CBD is needed that balances individuals’ desire 
for access to CBD products with the regulatory oversight 
needed to manage risks.”16  The FDA also denied three citizen 
petitions, asking the agency to conduct rulemaking to per-

mit CBD products to be marketed as dietary supplements.17  
Nevertheless, without additional oversight and enforcement 
efforts, consumers purchasing CBD products remain vulner-
able to mislabeling.  

Federal Contractors and Safety Sensitive 
Positions

Another potential source of conflict for protecting off duty 
use of marijuana or CBD is the federal Drug-Free Workplace 
Act (DFWA), which enumerates specific requirements for 
recipients of federal contracts and federal grants.18  Under the 
DFWA, covered employers must agree to provide a drug-free 
workplace by: (1) providing notice that drug use, possession, 
and distribution is prohibited; (2) establishing a drug free 
awareness program; (3) requiring employees to provide notice 
to the employer and the government agency of any criminal 
drug conviction occurring in the workplace; (4) imposing 
sanctions on convicted employees or require participation in a 
substance abuse or rehabilitation program; and (5) otherwise 
making a good-faith effort to continue to maintain a drug-free 
workplace.19  Notably, the DFWA does not require drug test-
ing to demonstrate compliance. 

The U.S. Department of Transportation (DOT) regulates 
drug and alcohol testing for certain safety-sensitive positions, 
such as pilots, school bus drivers, truck drivers, train engineers, 
transit vehicle operators, aircraft maintenance personnel, fire-
armed transit security personnel, ship captains, and pipeline 
emergency response personnel.20  The DOT prohibits the use 
of Schedule I drugs, including marijuana, for any reason, even 
if permitted under state law.21   

On February 18, 2020, the DOT affirmed that use of CBD 
is not a legitimate medical explanation for a laboratory-con-
firmed marijuana positive result.22  The DOT also acknowl-
edged the lack of federal oversight from the FDA and inaccu-
racy of CBD labeling.23  The DOT verified that, as CBD use 
could lead to a positive drug test result, DOT-regulated safety-
sensitive employees should exercise caution when considering 
whether to use CBD products.24 

Biden Administration’s Plan for Marijuana 
Reform

The U.S. Drug Enforcement Administration has repeat-
edly denied petitions to reschedule marijuana under the 
Controlled Substances Act.  However, in October 2022, the 
Biden Administration formally announced a three-step plan 
for marijuana reform.25  First, President Biden announced 
a pardon all prior Federal offenses of simple possession of 
marijuana.  Second, President Biden requested state governors 
do the same with respect to state offenses.  Finally, President 
Biden directed the Secretary of Health and Human Services 
and the Attorney General to initiate the administrative pro-
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enforce a drug testing policy (without exception for medicinal 
marijuana), and do not permit on-the-job use of medical mari-
juana or impairment. 

cess to review marijuana as a Schedule 
I controlled substance.  Therefore, the 
issue is not “if” but “when” marijuana 
will be reclassified at the federal level 
and criminalization becomes a state-by-
state issue. 

Legality of Cannabis: 
State Law
National Landscape

To date, 21 states and the District 
of Columbia have legalized recreational 
use of marijuana.26  The weight of 
recreational marijuana that a person 
may legally possess varies by state.  
Importantly, however, no state law 
forces employers to tolerate on-the-job 
use or permit employees to work while 
impaired by marijuana.   

Many states’ unfair employment 
practices laws generally find it unlaw-
ful to prohibit legal, off-duty activities 
as a condition of employment.  Several 
states—including Maine, Nevada, New 
Jersey, New York, Rhode Island, and 
Virginia—specifically provide employ-
ment protections for off-duty use of rec-
reational marijuana.27  However, since 
marijuana is illegal under federal law, 
some jurisdictions—even those that per-
mit marijuana use on a state level—have 
found that off-duty marijuana use can be 
prohibited by an employer.28   

The medical use of cannabis is legal-
ized in some form by 38 states and 
the District of Columbia.29  State laws 
on medicinal marijuana vary greatly, 
particularly with respect to the protec-
tions afforded to medical cannabis users 
in the workplace.  For example, many 
states prohibit employers from taking 
adverse employment action against an 
individual based solely on their medical 
cardholder status.  Others, such as New 
Jersey, require employers to demon-
strate physical signs or other evidence 
of impairment, in addition to a positive 
drug test.30  Conversely, most states provide exceptions for 
safety sensitive positions, allow employers to establish and 
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controlled substance, courts had long held that the ADA does 
not require an accommodation of its use.39   

However, in light of the increased scientific research into 
cannabis’s medicinal utility, a better understanding that test-
ing “positive” is not the equivalent of being “impaired,” and 
removal of industrial hemp from the classification as a con-
trolled substance, many courts are calling this standard into 
question.  For example, in Huber v. Blue Cross & Blue Shield of 
Florida, Inc.,40 an employee reported hemiplegic migraines that 
caused one-sided weakness and total impairment for the dura-
tion of the migraine attack, which typically lasted three days.  
After other medication failed, the employee’s doctor recom-
mended hemp-based CBD oil to help manage her migraines.41   
While using the CBD oil, the employee’s work performance 
improved.  For example, she received a perfect score on her 
performance evaluation, improved her attendance, and received 
a promotion.  After nearly three years of using the CBD oil 
without issue, her employer, Blue Cross & Blue Shield of 
Florida (BCBS), notified the employee’s department that, due 
to federal contract requirements, they would be required to take 
drug tests but that no one would lose their jobs because of the 
results.  Notably, due to her promotion, the employee was not 
accessing programs or performing work related to the federal 
contract.42  

Shortly thereafter, the employee’s manager notified her that 
she had to take a drug test.  The employee reminded her man-
ager of her disability and the medications that she took, includ-
ing the CBD oil.   The employee’s supervisor told her to “play 
along,” that she would not lose her job based on the results of 
the drug screen, and that her doctor’s recommendation to use 
CBD oil for her disability would alleviate any concerns with a 
positive drug test.  The employee complied with the request 
and submitted to the drug test.43

After the employee’s drug screen came back positive, 
BCBS’s Employee Relations Consultant notified the employee 
that her job was at risk.  The employee immediately sent a 
copy of her doctor’s recommendation for the CBD oil and a 
letter from her doctor regarding the effectiveness that CBD oil 
has had in managing her disability.  The Employee Relations 
Consultant said the information provided was very thorough 
and ensured her that her job was safe.  A few weeks later, 
BCBS terminated the employee due to the positive drug test.44  

On motion for summary judgment, the federal district court 
first determined that a fact issue existed regarding whether the 
employee was qualified for the job within the meaning of the 
ADA.45  While BCBS contended the employee was working 
pursuant to a government contract which required her to pass 
a drug test, the employee presented evidence that (i) she did 
not access programs nor performed work related to the govern-
ment contract, (ii) BCBS’s initial assurances that her job was 
safe suggested that they were also under the impression that 

Nebraska State Law
Under Nebraska law, the possession of marijuana remains 

illegal.31  Similar to the 2018 Farm Bill, the Nebraska Hemp 
Farming Act removed hemp (i.e., containing less than 0.3% 
THC) from the definition of marijuana under Nebraska’s con-
trolled substances laws and recognized the cannabis plant as a 
viable agricultural commodity.32  Businesses must also comply 
with licensing, manufacturing, testing, and delivery require-
ments.33  

In 2023, lawmakers have introduced several cannabis-relat-
ed bills.  Notably, Legislative Bill 22 aims to decriminalize the 
use and possession of marijuana.34  Legislative Bill 588, referred 
to as the Medicinal Cannabis Act, seeks to legalize the use of 
cannabis for qualifying medical conditions.35  As introduced, 
LB588 would not affect an employer’s right to restrict the use 
of cannabis by employees or require an employer to accommo-
date the medicinal use of cannabis.  Neither bill has been voted 
out of the Judiciary Committee to the House Floor.  

Adding Chaos to the Confusion
Testing for Marijuana 

One of the major challenges for employers is that, unlike 
testing for alcohol, the most common drug testing methods 
for marijuana do not determine current impairment.  Drug 
testing methods do not determine whether an employee is 
under the influence of marijuana, duration since last use, nor 
the frequency or quantity of use.  Testing for marijuana may 
detect use within the last 30 days and depends on a variety 
of factors such as usage duration, frequency, potency/dosage, 
rate of metabolism, body fat, sex, and more.  Recognizing this 
limitation with testing, states have begun to prohibit employers 
from taking adverse action against an employee solely because 
they have tested positive for THC metabolites.36   

Generally, industrial hemp or CBD with low concen-
trations of THC should not result in a positive drug test.  
However, there is still a risk that CBD products contain higher 
levels of THC than advertised during sale.  Likewise, as THC 
is a lipid-soluble chemical that binds to fat in the body, pro-
longed, frequent, and substantial use of CBD products could 
build up THC-levels in the body.  

Providing Accommodations
The ADA prohibits discrimination against qualified indi-

viduals with disabilities and requires employers to provide rea-
sonable accommodations to enable qualified individuals to per-
form the essential functions of their jobs, unless to do so would 
impose an undue hardship.37  However, “for the purposes of 
[the ADA], a qualified individual with a disability shall not 
include any employee or applicant who is currently engaging 
in the illegal use of drugs.”38  As marijuana is still a Schedule I 
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Know (And What We're Working to Find Out) About 
Products Containing Cannabis or Cannabis-Derived 
Compounds, Including CBD (last updated Mar. 22, 2021), 
https://www.fda.gov/consumers/consumer-updates/what-you-
need-know-and-what-were-working-find-out-about-products-
containing-cannabis-or-cannabis.

9	 U.S. Food & Drug Admin., Better Data for a Better 
Understanding of the Use and Safety Profile on 
Cannabidiol (CBD) Products (last updated January 8, 2021), 
https://www.fda.gov/news-events/fda-voices/better-data-better-
understanding-use-and-safety-profile-cannabidiol-cbd-prod-
ucts.

10	 Geoffrey A. Dubrow et al., A Survey of Cannabinoids and 
Toxic Elements in Hemp-Derived Products from the United States 
Marketplace, 97 J. Food Composition & Analysis 103800 
(2021).

11	 Id.
12	 Id.
13	 U.S. Food & Drug Admin., Cannabis and Cannabis-

Derived Compounds: Quality Considerations for 
Clinical Research Guidance for Industry (last updated 
January 24, 2023), https://www.fda.gov/regulatory-informa-
tion/search-fda-guidance-documents/cannabis-and-cannabis-
derived-compounds-quality-considerations-clinical-research-
guidance-industry.

14	 Id.
15	 In addition, on January 19, 2021, the USDA published a final 

rule regarding establishment of a domestic hemp produc-
tion program.  7 C.F.R. Pt. 990.  The final rule required all 
hemp testing laboratories to be registered with the DEA in 
accordance with the Controlled Substances Act.  21 U.S.C. § 
823(f).  However, the USDA has delayed this requirement until 
December 31, 2023.  

passing the drug test was not a requirement of the position, and 
(iii) her work performance improved since she started using the 
CBD.46  The court highlighted that BCBS failed to provide a 
job description or the specific government contract upon which 
it relied.47  While BCBS provided a policy that prohibited 
“us[ing] or be[ing] under the influence of illegal drugs or non-
prescribed controlled substances when working,” in the court’s 
assessment, the policy did not establish that passing a drug 
test was a requirement of being “qualified” for the position.48   
Finally, the court also emphasized that, although the employee 
had a positive drug test result, this did not mean she had been 
under the influence at work as prohibited by the policy.49 

Next, the federal district court found that the employee’s 
accommodation request to be allowed to use CBD oil to man-
age her migraines as recommended by her doctor, “necessarily 
implie[d] that a false positive caused by the CBD oil would not 
be held against her.”50  Thus, the court denied BCBS’s motion 
for summary judgment and held that a factual issue existed as 
to whether it would have been reasonable for BCBS to account 
for and excuse a false positive drug screening.51  

Conclusion
As demonstrated by Huber, the legalization of industrial 

hemp and increased acceptance of CBD products for medicinal 
purposes will make defending terminations for positive drug 
screenings more difficult.  Employers need to prepare for how 
to address a possible false-positive test due to CBD use, par-
ticularly when the employee has a documented disability and 
has been recommended CBD by their physician.52   

With conflicting state and federal laws, largely unregulated 
product distribution, and ineffective testing mechanisms, it’s no 
wonder employers are left feeling dazed and confused.  While 
there is not a foreseeable solution to the CBD Conundrum in 
the Cornhusker State, “it’d be a lot cooler if [we] did.”53   
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